INTRODUCTION
For many French citizens, the cigarette is as much a national symbol as the baguette or beret. Since tobacco first appeared on the scene', the French have been able to puff away at will in caf6s, restaurants, and in virtually any other place they have desired. However, orf November 1, 1992, this changed. 2 On that ill-fated day for smokers, the French government introduced a comprehensive national law that, for the first time, told people in France when and where they could light up. This Note will analyze the new French law, why it was enacted, and whether it has a chance to succeed. This discussion will then cross the Atlantic and compare the French law to smoking regulations in four jurisdictions in the United States to discover what restrictions exist on smoking at the federal level in this country and to analyze whether the United States will ever adopt a national nosmoking law similar to that enacted in France.
II. THE FRENCH REACTION
Smoking in France is a national pastime. More than 40% of French citizens smoke 3 , one of the highest rates in Europe, 4 and 60% II. The Title VIII of this book to be entitled: "The Struggle Against Addiction to Smoking" and includes a first chapter entitled: Ban on Smoking in places assigned a collective use III. Articles 1 to 9 and 11 to 14 of the present decree become respectively articles R. 355-28-1 to R. 355-28-13 of the public health code.
Art. 1. The ban on smoking in places assigned a collective use by article 16 of the aforementioned law of July 9, 1976 shall apply in all closed and covered places accommodating the public or which constitute places of work.
B. Law Seeks to Limit Smoking
On May 30, 1992, French lawmakers added a new chapter to their public health code, entitled "The Struggle Against Addiction to Smoking." ' 15 The law went into effect on November 1, 1992. The law affects the entire nation and regulates smoking in all public areas and in the workplace. The law bans smoking in all enclosed public places 16 and orders business owners to create a "fumoir" or "smoking room" where all their smoking patrons or employees may continue to indulge in their habit while minimizing the effect on non-smokers. 17 The law also restricts smoking on domestic airplane flights that last more than two hours and completely bans smoking on flights shorter than two hours.' 8 The law also restricts smoking on board all commercial ships and on other forms of river transportation. 19 Smoking is completely 15 . French Statute, supra note 2. 16. French Statute, supra note 2, at Art. 4: Art. 4. -I. Under reservation of the application of the following articles; in the establishments mentioned in articles L. 231-1 and L. 231-1 of the work code, it is forbidden to smoke in closed and covered premises assigned to the totality of the workforce, to include reception areas and areas used for collective dining, meeting and training rooms, relaxation rooms, areas reserved for leisure activities, cultural activities, and sports activities, sanitary and medically sanitary areas. II. The employer shall establish, after consultation of the work doctor, committee of hygiene and security and working conditions, or in place of this, delegated personnel: a) For the areas the above-mentioned I., an arrangement drawing of places which can be if the case arises reserved especially for smokers b) For the areas of work other than those envisioned in the above-mentioned I., a drawing of organization or arrangement destined to ensure the protection of non-smokers. This drawing shall be updated as is needed every two years.
Suzanne Lowry, Will the Smoking Dog Kick the Habit?
, THE DAILY TELEGRAPH, (London) October 9, 1992, at 17. See also Departures: 'Non' smoking, THE INDEPENDENT, (London), January 9, 1993, at 42. Air France recently took the new law one step further by making all of its international flights less than two hours smoke-free. A recent survey indicated that 71% of French fliers found the new law "acceptable" while 91% of fliers believed it was possible to refrain from smoking for one to two hours. Id.
18. French Statute, supra note 2, at Art. 11: Art. 11. In commercial French aircraft or those aircraft incompliance with French regulations, with the exception of domestic flights of a duration of less than two hours, spaces can be reserved for smokers under the condition that the placement of these spaces will ensure the protection of non-smokers. 19. French Statute, supra note 2, Art. 12:
banned in all Metro stations. 2 0 The law allows for "fumoirs" to be put in all public schools, but restricts access to anyone under sixteen. 2 Thus, this provision effectively bans smoking in all French public schools.
Ventilation Requirements Imposed
Locations that choose to continue to allow smoking must abide by the law's minimum ventilation requirement, which regulates the amount of fresh air that must be circulated throughout the entire enclosed space where smoking is permitted. 22 The law specifically sets out a requirement of seven liters per second and per person for the premises if smoking is allowed in the building; it also states that seven cubic meters of fresh air should be circulated per occupant irrespective of whether that person is a smoker. 23 The law further requires all public places to contain Art. 8. In the enclosure of public and private teaching establishments as well as all premises used for teaching, specific rooms, separate from rooms reserved for teachers can be placed at the disposal of non-smoking teachers and staff.
Moreover, in the enclosure of high schools when these places are distinct from those middle schools, and in public and private establishments in which are undertaken higher education and professional training, rooms, with the exception of classrooms and meeting rooms can be placed at [the disposal of smokers]. 22 . French Statute, supra note 2, at Art. 3:
Art. 3. Without prejudice to the specific arrangements of title II of the present decree, the locations put at the disposal of smokers are to be either specific premises or designated spaces.
These premises or spaces are to respect the following standards: a) Minimal flow of ventilation of 7 liters per second and per occupant for the premises in which the means of ventilation is ensured by mechanical or natural conduits b) Minimal volume of 7 cubic meters per occupant, for premises in which ventilation is ensured by exterior openings. An order made conjointly by the minister of health, if need be, with the competent minister, can establish higher standards for certain premises in function with their conditions of use.
Id.
[Vol. 4:165 signs indicating where smoking is allowed and where it is not. 24 Aside from each workplace in France, this requirement also applies to each cafe, bistro, restaurant, or any other enclosed space open to the public. Hotels and restaurants are free to decide on the dimensions of the smoking area, but they must provide a non-smoking section. 25 
Stiff Fines for Violators
Although the law may be difficult to enforce in a practical sense, because it would require the presence of police officers in every cafe and restaurant in the nation, the statute does provide for some stiff fines for violators. Anyone who smokes in an area designated as a nonsmoking section is subject to a "class three" police fine.
2 6 A class three fine entails penalties between 600F to 1,300F ($115 -$250).27
Fines are much more severe for employers or proprietors who fail to abide by the new law. Anyone who does not create a non-smoking section or provide proper ventilation, or who does not post appropriate and adequate signs reflecting the division between smokers and nonsmokers, will be subject to a class five police fine.
28 A class five fine entails penalties from 1,300F to 3,OOOF ($250 -$575 Art. 14. To be punished by fine for violations of the third class, whoever shall smoke in one of the places cited by the first article of the present decree, outside of the area made available to smokers To be punished by fines for violations of the fifth class a) Whoever does not reserve areas conforming to the provisions of this decree. b) Whoever does not respect the standards of ventilation provided by article 3 of this decree. c) Whoever does not put in place a sign provided in article 6 of this decree. 
1993]
Enforcement of the new law will certainly be a problem. Despite the public posturing by various special interest groups both for and against the law, initial public reaction has been ambivalent. 33 Many French citizens continue to smoke in the newly created nonsmoking sections of cafes and restaurants.
3 4 Despite the initial resistance, government officials say they still remain firmly committed to the restrictions.
3

C. The French Resistance
Resentment to the new law began even before it went into effect.
Problems at Work
Employers resent the money they will have to spend reconfiguring their offices and buying ventilation systems.
3 6 Because the law does not allow workers to be fired for violations, employers are worried that employees may use their smoking habits as excuses for disrupting the office environment, then hide behind the law as protection, claiming that they are being singled out because they are smokers.
3 Labor leaders see the law a little differently. They are already calling it "repressive," because it not only discriminates against smokers, but in their view, gives employers a powerful tool to use against employees by refusing to hire smokers. [Vol. 4:165 law will be able to strike a balance.
3 9 The government has been stressing the need for what it calls "progressive reforms."0 Labor leaders are also concerned that the government's new campaign against tobacco will cost jobs.' At least one trade union is predicting a new 30% tax increase on cigarettes will cut consumption by 20% . 42 As proof, the CGT trade union points to a move by government tobacco producer SEITA, made in the wake of the new tax increase, to close three of its plants, thus eliminating 443 jobs by mid-1993. 43 In fact, the first budget proposed by France's newly elected government calls for an even higher tax on cigarettes.4
Hitting Close to Home
The French government's attempt to reduce smoking is ironic in that it is the largest producer of cigarettes in the country. Any reduction in smoking that is not offset by higher taxes will have an impact on the government coffers. A pack of cigarettes is estimated to cost SEITA, the government company, just nine francs. But for each pack of Gauloises or other brand it sells, SEITA produces five francs, or nearly $1, in tax revenue for the state. Smoking is big business in France, generating nearly $5.5 billion in taxes for the state." To put that number in perspective, SEITA produces the equivalent of 2.3% of France's National Budget.
4 1 Yet despite an apparent addiction to tobacco revenue, the French government continues to try to reduce the incidence of smoking in its population. Previous government efforts have included restrictions on advertising, 4 8 specifically, the introduction of a larger warning label on all packages sold in the country. 49 In 1991, the government increased cigarette prices by 5%.5 0 In December, 1992, the parliament passed a law increasing cigarette prices by an additional 30%. This two-step tax increase pushed prices up 15% in January, 1993, and another 15% in May, 1993. The additional $830 million the tax is expected to raise is slated to help close the country's $3.9 billion social security budget deficit and help fund programs aimed at deterring children from smoking.
5 1 Yet, all of the previous government efforts have failed to reduce the percentage of smokers by more than a meager 0.4% per year, despite a belief by 76% of the population that smoking is a health hazard 52
D. French Government Committed to Curbing Smoking
France has one of the highest rates of smoking in the European Community 53 and, prior to the enactment of the new law, stood alone with England as the only nation without any national no-smoking policy governing public places.
5 4 Despite all the money that a tax on cigarettes may bring the French Government, lawmakers believe that the habit still costs France more than it brings in. Since smoking and its related ailments cost France a total of $11.6 billion dollars, the $5.5 billion brought in by SEITA does not outweigh the cost of smoking to the general public. The increased health care costs that France must pay because of smoking are not only a drain on the national treasury, but also increase the price of French products, thus reducing France's competitive position both inside the European Community and in world markets. It is clearly within the best interests of the French people to reduce their nation's addiction to cigarettes. Despite the short-term economic and social costs that may be associated with the new law and the government's effort to reduce smoking, lawmakers obviously believe that the nation is best served in the long run by enacting the new law. Although it will be difficult to enforce and violations will be rampant, the government will probably continue to support the law. French lawmakers will do so in the hope that, in the long run, along with tax increases and advertising restrictions, smoking will be reduced and the French people will willingly snuff out one of their national symbols. 
Id.
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III. UNITED STATES FEDERAL SMOKING LAW
A. The State of Smoking in the United States
Unlike France, the United States has no national law regulating smoking in either private or public places. The federal government launched its first attack on smoking in 1964, when the Surgeon General released his groundbreaking report, entitled The Surgeon General's Advisory Committee on Smoking and Health. 5 That report was the first official statement by the government linking smoking with a plethora of health hazards. 56 When the report was issued in 1965, 40% of the U.S. population smoked, about the same percentage of French citizens who smoke today. 5 " Twenty-eight years later, the rate of smoking in the United States had dropped to 29%. 5 ' Health officials claim that the United States has been able to reduce its percentage of smokers through the use of increased awareness of the health hazards associated with smoking, 59 increased federal and state taxes on cigarettes, 6° increased effectiveness of smoking cessation programs, 6 ' and an overall change 
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in the public perception of smoking. 62 Government officials observe that although an estimated 390,000 Americans still die each year from smoking-related diseases, 63 at least 750,000 deaths have been either avoided or postponed as a result of decisions to quit smoking or not to start." Yet, in contrast to the French Government's plan, all of these accomplishments were achieved in the United States without the enactment of a national no-smoking law.
B. Federal Smoking Regulations
In 1965, Congress passed the first nationwide smoking regulation, when it ordered all cigarette manufacturers to print "CAUTION: Cigarette Smoking May Be Hazardous to Your Health" on each package sold in the country. 6 This law was followed up four years later when lawmakers banned all cigarette advertising on television and radior and required manufacturers to strengthen warnings on all packages with a new and more direct warning: "Warning: The Surgeon General Has Determined That Cigarette Smoking Is Dangerous to Your Health.' '67 Fourteen years later, Congress tightened up the regulations a notch by requiring a series of rotating warnings to be placed on all cigarette packaging, and by requiring advertisements that carried more direct and menacing warnings.
a As a general rule, the tobacco Q. 3049 (1986) . Although this was not technically a government law that regulated the smoking behavior of people, it was the first government attempt to pass a law that it hoped would affect smoking habits. Up to this point, there was no law requiring warning labels on cigarettes despite knowledge by many health officials that they were dangerous to one's health. Id.
66. Id. The law was originally supposed to go into effect on January 1, 1970, but both cigarette companies and broadcasters asked that the ban take effect the next day so they could advertise on the big college football bowl games. industry and its allies in Congress did not oppose the advertising regulations and more stringent warnings. 69 Numerous judicial decisions have allowed tobacco companies to escape tort liability for the harms caused by cigarette smoking by arguing that the labels act as waivers absolving the manufacturers of any responsibility for the harms that may occur due to a smoker's decision to smoke. In short, the companies have been able to successfully argue that since Congress imposed these warning labels upon the companies, smokers have long been aware of the risks involved with their activities and have assumed the risk for any harms that may result. 7 0 One law the tobacco industry fought was the 1989 decision by Congress to ban smoking on virtually all domestic airline flights. 71 Despite the industry's opposition, the bill passed overwhelmingly. 72 In areas where the federal government does have complete control, it has exercised restrictions upon smoking. The General Accounting Office, which controls nearly a third of all government office space, passed regulations in 1986 designed to guarantee all federal workers "a reasonably smoke-free environment. 7 3 The United States Military has also taken steps to eradicate smoking from its ranks. 74 Aside from these limits, the federal government also has policies in place for all of its offices that require smoking "to be held to an absolute minimum in areas where there are non-smokers.' ' 5 These regulations ban smoking in such places as elevators, restrooms, corridors, and libraries. 7 6 Although many of these policies are not mandatory, they do give agency heads a wide range of powers to regulate smoking within, their jurisdictions. 77 May 
C. Conclusion
Although the federal government has taken steps to curb smoking in some areas, it has yet to attempt to regulate smoking in nongovernment workplaces or in public areas. Although efforts to regulate smoking have been attempted by Congress, as will be discussed below, there are currently no federal statutes with the scope of the French nosmoking law. Despite the Surgeon General's efforts to educate Americans about the dangers of smoking, the federal government has left most of the regulatory responsibility up to the individual states.
IV. 
STATE SMOKING REGULATIONS
A. Oregon: A Legislative Pioneer
In 1981, Oregon enacted its "Indoor Clean Air Act.''83 The law was the first statewide attempt to regulate smoking in public and private areas. The purpose of the law was to protect non-smokers in confined areas from the health hazards generated by tobacco smoke. Unlike statewide non-smoking laws in Washington and California, Oregon regulates smoking in the workplace.8 6
The Oregon Indoor Clean Air Act
The Indoor Clear Air Act restricts smoking in all public places.
87
A public place is defined as "any enclosed indoor area open to and frequented by the public.'"'8 The law lists such places as retail stores, banks, grocery stores, meeting rooms, and commercial establishments as examples. 9 Despite this seemingly broad ban, the law is not totally inclusive of all public places nor is it as restrictive as the Minnesota Clean Indoor Air Act. 9° Oregon's law exempts such places as cocktail lounges, 9 ' offices occupied solely by a smoker, 92 a public meeting hall being used in a private capacity, 93 a store that sells tobacco products, 94 and any restaurant that seats less than 30 people.
a. Let My People Know
As with the French law, Oregon requires that proprietors whose establishments are subject to the regulation post appropriate signs. 96 The French law requires merely that an area be identified as smoking or non-smoking, 9 7 while Oregon states that signs must be posted in the building being affected by the regulation and it must be a "sign posted conspicuously on all entrances normally used by the public."98
b. Ventilation Guidelines Make Breathing Easy
Oregon also specifies that public places with smoking sections must also provide for appropriate ventilation," but, unlike the French law, there is no minimum requirement for the amount of fresh air to flow [Vol. 4:165 are no specific penalties for smokers who violate the restrictions, unlike the French law, which imposes a $100 -$250 fine on smokers who light up in a no-smoking area. 112
Other Oregon Restrictions
Aside from the restrictions imposed by the Oregon Indoor Clean Air Act, state law also restricts smoking in hospital rooms, 1 1 3 state office buildings," 4 public meeting rooms, 1 1 5 elevators," 1 6 and public buses."
7
Although Oregon is not as restrictive as some states, it is still one of the most aggressive regulators of cigarette smoking in the country and is the most aggressive regulator in the Pacific Northwest.
B. Minnesota: Extending Restrictions to the Workplace
In 1975, the State of Minnesota broke legislative ground when it passed its Clean Indoor Air Act. "" Unlike the nation's first no-smoking law enacted in Arizona in 1973, which merely recognized that smoking was a hazard, or the country's first clean air act, passed in 1974 by Connecticut, the Minnesota law was the first to extend smoking restrictions to public places and private worksites."1 9 1.
The Minnesota Clean Indoor Air Act
When the Minnesota legislature passed the new law, it specifically laid out its public policy justifications for the stringent restrictions:
The Legislature finds that:
(1) smoking causes premature death, disability, and chronic disease, including cancer, heart disease, and lung disease;
(2) smoking related diseases result in excess medical care costs; and (3) smoking initiation occurs primarily in adolescence. to smoke, to encourage and assist smokers to quit, and to promote clean indoor air 20 The law requires that non-smoking sections be created in all public places, which are defined as any enclosed indoor area used by the general public or that serves as a place of work including restaurants, retail stores, and other commercial establishments. 
a. Minor Fines and Injunctions for Violators
The law requires all proprietors in charge of a public place to ensure that the law is enforced by posting appropriate signs, arranging seating to provide a smoke-free environment, and asking smokers who light up in a no-smoking section to refrain from doing so if asked by a client or an employee. 29 The law is enforced by the State Commissioner of Health' 3° and provides for two types of penalties. Smokers who do not abide by the restrictions are subject to a petty misdemeanor, which provides for fines between $100 -$200. [Vol. 4:165 the law, the board of health or any affected party may obtain injunctive relief for repeated violations from any court with jurisdiction.
32
b. The Minnesota Law: Comparatively Tough
By imposing penalties for smokers who violate the law, the Minnesota law is more restrictive than the Oregon Indoor Clean Air Act. ' The penalties under the Minnesota law parallel those of the French anti-smoking law, in that individual smokers who violate the law are subject to financial penalties; 3 4 however, the Minnesota law does not impose the stiff, monetary punishment that the French law provides for proprietors who violate its provisions.' The purpose of the French law is punitive in nature, imposing fines up to $600 on violators, 
Tobacco Industry Extinguishes New Restrictions
Recent legislative attempts to broaden the Minnesota Clean Indoor Air Act were defeated the 1992 legislative session. 38 The proposal that failed would have banned smoking in the common areas of apartments and condominiums and would have required factories and warehouses, two types of indoor buildings presently excluded under the current statute, to create the same type of no-smoking sections that presently exist in office buildings. The bill also would have required private offices to ban smoking entirely if smoke from smoking sections drifts or is recirculated into the no-smoking sections. 139 Although just 20% of Minnesota residents smoke, lawmakers blame the bill's defeat on the increased clout and "big money politics" of the tobacco industry in the state. 40 Some legislators lamented that, had the industry been as powerful and as organized in 1975 as it is today, even the Clean Indoor Air Act itself might have been defeated.'
Judicial Challenges
A lawsuit filed in Hennepin County District Court in September, 1992, is the second known legal challenge to the Minnesota statute. 42 In the suit, an employee alleges that her employer did not provide her with a smoke-free environment because the employer did not stop smoke from the smoking section of the office from drifting into her workstation. She claims that the smoke provoked an outbreak of her asthma, which forced her to eventually be hospitalized. When she returned to work, she was terminated and is now claiming that she is the victim of an essentially illegal form of employment discrimination that is a by-product of the statute.' 43 The woman's attorney claims that the state's Clean Indoor Air Act is unclear as to whether it provides any monetary remedy for employees harmed by violations and whether employers can hire or fire an employee because of their smoking preferences.'" The attorney hopes the lawsuit will resolve ambiguities in the statute. The other known lawsuit involving the act was filed by a woman who claimed that she was the victim of discrimination because she smoked in her office. It is unclear how that suit was resolved, but most complaints involving violations of the statute are handled administratively by local health departments.
In a case involving the enforcement of the Clean Indoor Air Act, a Minneapolis area county employee won a $150,000 judgment for harassment she suffered on the job after reporting that several of her co-workers were violating the provisions of The Act by lighting up in a no-smoking section.
'
The Minnesota Clean Indoor Air Act is the most restrictive antismoking law in the nation. Although its intent does not appear to be as punitive in nature as that of the French law, it has been instrumental in changing the behavior of the people of Minnesota by reducing the percentage of smokers in the state. It has not caused a serious public 142 66 This anomaly occurs even though the public places hosting those events are normally smoke-free. The effect of this exception is basically to allow smoking at conventions and trade shows in New York.
The law also has two exceptions that were subjected to a constitutional attack prior to its enactment. 67 The statute exempts limousines under private hire and wholly or partially owned luxury boxes in indoor arenas. Although smoking may occur in the private luxury boxes, the rest of the arena is still smoke-free.'6 As a result of these two exceptions, a suit was filed in State Supreme Court prior to the law's enactment, alleging the statute was elitist. 69 The judge who heard the complaint refused to delay the implementation of the statute, claiming the overwhelming evidence of the dangers of cigarette smoke outweighed the claimant's individual charges. The judge said that the constitutional claims of the plaintiff were without merit.17
Stiff Fines for Violators
Failure to comply with any of the provisions of the statute renders the violator subject to court-imposed civil penalties. ' Penalties for a violation of the law can go as high as $1,000.' Although the statute imposes stiff fines on violators, it does not subject them to liability based solely upon their violation of the statute. Despite this exception, violators can still be held accountable for harms resulting from the exposure to smoke.' 164 The New York Clean Indoor Air Act potentially carries more severe penalties than the Oregon, Minnesota, or French laws. Yet New York law is vague about what constitutes a violation, while the other three laws are specific. Also, the New York law does not provide for any means of obtaining an injunction against a violator. The New York law speaks generally about any violation, while the other three lay out specific penalties for employers who fail to abide by the ventilation or sign requirements and smokers who ignore the restrictions.
D. Arkansas: Fewer Restrictions in the South
With just over 2.3 million people, Arkansas is the 17th least populous state in the country.
17 4 Yet it is one of the few states in the South to have any regulations on smoking at all.' 75
Arkansas Smoking Regulations
In 1977, Arkansas passed its first smoking restrictions. This is the state's only statute aimed directly at smoking. In the text of the statute, the drafters laid out their justifications for passing the law. They cited "recent" scientific data as showing that non-smokers often receive damage to their health from second-hand smoke. 176 The law merely banned smoking in medical waiting rooms, hospital corridors, nurses' stations and clinics, all hospital rooms, and on school buses.
17 ' The law has not been modified and still does not allow smoking in those previously cited areas if those areas have been designated for smoking.' The statute also clearly exempts hotels, motels and restaurants.' PUBLIC POLICY: (a) Information available to the General Assembly based upon scientific research data has shown that nonsmokers often receive damage to their health from the smoking of tobacco by others.
(b) It is therefore declared to be the public policy of the State of Arkansas that the rights of nonsmokers be protected in the manner provided in this subchapter.
ARK. CODE ANN. S 20-27-703 (A).
ARK. CODE ANN. S 20-27-703 (B).
ARK. CODE ANN. 5 20-27-703 (C).
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Note clearly lay out the causal connection of the harms they believe non-smokers can suffer from second-hand smoke and their reasons for implementing their laws. 1 8 0 In contrast, the Arkansas statute does not directly acknowledge the health hazards of second-hand-smoke.
a. Independent Agencies Set Their Own Rules
Arkansas has several other smoking regulations not connected with its statutory section on public smoking. The state allows the chief administrator of each state agency to formulate his own general office smoking policy, as long as the rights of both smokers and non-smokers are taken into consideration. ' 81 Smoking in public schools is also regulated, yet, unlike the other United States jurisdictions compared in this Note, it is still allowed as long as it occurs in a specially designated area." 8 2 The state legislature does ban smoking in state-licensed daycare centers, conceding that children exposed to smoking face a potential health hazard. 
Smoking Regulations in Other Southern States
Arkansas is not alone in its paucity of smoking regulations. North Carolina and Alabama have no smoking regulations whatsoever, 8 [Vol. 4:165 Carolina. Lawmakers from tobacco states look at any restriction upon smoking that may cut the consumption of the product as a direct threat to the economic well-being of their citizens. 188 Arkansas and many of the other Southern states, with little or no regulation of smoking, are clearly in the minority of jurisdictions in the United States. There is a distinct lack of uniformity of smoking regulations in the United States. Despite the strong public policy interests in states such as New York, Oregon, and Minnesota in protecting the rights of citizens to live and work in a smoke-free environment by heavily regulating an individual's right to smoke, that same policy impetus does not exist uniformly throughout the country. If the United States ever wants uniform national no-smoking regulations such as the recently enacted French law, they must come from the federal government.
V. EFFORTS BY UNITED STATES LEGISLATORS TO PASS A NATIONAL
LAW
Despite legislative successes on the state and local levels, the powerful tobacco industry has been able to halt attempts by Congress to pass equally broad restrictions on the federal level.
A. Tobacco Is Big Business
The tobacco industry in the United States is responsible for more than 6.2 million jobs and more than $11 billion dollars in government revenue.' 8 9 The industry, through its lobbying group, "The Tobacco Institute," is also generous in distributing financial support, particularly to members of Congress.'1 9 However, for all the money tobacco brings to the government's coffers, some reports show that tobacco costs 1542 (1990) . The tobacco industry is a powerful presence in minority communities. The large companies contribute tens of millions of dollars in grants to minority causes and public schools. Leaders of those communities say that they depend on that money to help fund important programs. Lawmakers believe that that money from the tobacco companies helps silence what they believe are legitimate minority concerns over rising rates of smoking within their communities. Id. 
Designation Of Smoking Areas in Federal Buildings
Id. See also
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Americans at least $52 billion in health and insurance costs and lost productivity, far more than tobacco brings in.' 9 ' Despite the political clout of the tobacco industry, some members of the administration appear to be set on turning the country into a smoke-free society. The Bush Administration's Health and Human Services Secretary, Louis Sullivan, called tobacco revenue "blood money" and referred to cigarette manufacturers as "merchants of death."1 92 B.
Constitutional Problems
Traditionally, health and safety regulations have been left to individual states.'
93 Since regulating smoking is considered a health and safety concern under the Commerce Clause, laws affecting smoking could be viewed as remaining within an individual state's police power. When it involves smoking, Congress has asserted its ability to regulate by banning smoking on domestic airline flights and other forms of public transportation' 9 4 . In fact, when Congress banned smoking on all domestic flights, lawmakers cited the Commerce Clause as their justification, as if it affected interstate commerce. 195 It is likely that should Congress choose to create a national no-smoking law, such as the one in France, it could be justified under the current expansive view of the Commerce Clause. '9
C. Congressional Attempts to Curb Smoking
When Congress fought off a bitter attack by the tobacco industry, and its allies and passed a bill virtually banning smoking on board all domestic airline flights, it won a great victory. In the past three years, lawmakers have been unable to build upon that success. Like the French government, most Congressional attempts to curb smoking have followed three paths: 1) reduce consumption by increasing the price of cigarettes though higher taxes, 2) impede the recruitment of new smokers and reduce the demand of present smokers by further restrictions [Vol. 4:165 on advertising, and 3) reduce smoking by restricting the places where smoking is allowed.
1.
Reclassifying Tobacco
Currently, the only two governmental agencies with power over tobacco are the Federal Trade Commission, which oversees health warning labels, and the Justice Department, which enforces the ban on television and radio advertisements.
19 7 Despite lawmakers' best attempts to curb tobacco use, they have been unable to escape the basic fact that many options are closed to them because they are trying to regulate a legal product. Several attempts have been made to rectify that situation. One bill attempted to define tobacco as a drug, thus bringing it under the control of the Food and Drug Administration. would raise an additional $2.8 billion in revenue each year. 20 4 So far, all other attempts to raise the excise tax, even just by one penny per pack, have also failed, despite strong evidence that as prices increase, consumption decreases.
20 5 The tobacco industry has been able to successfully argue that cigarette taxes are regressive, since any increase in price disproportionately punishes lower income Americans, who make up the majority of smokers. 
President Clinton's Health Plan
In September, 1993, President Clinton unveiled a proposal for a new system of national health care.
20 7 A major component of the plan is to provide health insurance for an estimated 42 million uninsured Americans.
20 8 This new proposal is expected to cost the American People $100 billion.
2 9 The plan is expected to be financed by a series of administrative efficiencies and a new round of taxes.
21 0 Included in those planned tax increases is a broad hike in the federal excise tax on cigarettes.
21 ' Although the details of the plan's financing have yet to be worked out, President Clinton has said he would like to see an increased tax of between $.75 and $1.00 per pack of cigarettes. 212 The President's proposed tax increase is expected to raise up to $16 billion a year in additional revenue. 213 Recent polls have shown that public support is behind a higher cigarette tax to pay for health care reform. 21 that "smoking-related disease kills an estimated one in five Americans, and it's believed to cost the county $68 billion a year in health-care expenses and productivity losses.' '215 The tobacco industry is already gearing up for a fight. Industry officials are saying that since higher taxes cut cigarette consumption, the President's plan will put even more Americans out of work. 216 One industry official estimates that the President's proposal will cost the jobs of 75,000 people working in the growing and manufacturing of tobacco products. 217 Although it is almost certain that the present federal excise tax will increase from its current $.24 per pack level, it is not known just how much of an increase Congress will approve. As a result of the public's support of health care reform and a higher cigarette tax to pay for that reform, the tobacco industry can only hope to use its powerful Washington influences to minimize that tax increase.
Other Legislative Efforts
A proposal to ban all cigarette advertising was defeated in 1987.218 Although similar proposals are brought up in each legislative session, a complete ban on cigarette advertising, similar to one being proposed in France, appears unlikely. Aside from obvious First Amendment issues that would come with a complete elimination of advertising for a legal product, the advertising industry has also expressed concern over a law that would eliminate the more than $2 billion dollars a year tobacco companies spend on advertising in the United States. Another proposal that was defeated was a plan offered by Massachusetts Senator Edward Kennedy, which would have created a committee within the Department of Health and Human Services that would have had a $110 million dollar budget to "regulate tobacco additives and distribute state grants for antismoking campaigns. 
The Second-Hand Smoke Wild Card
In December, 1992, the Environmental Protection Agency published a report blaming second-hand smoke for 3,000 cancer deaths and 300,000 respiratory illnesses each year.1 22 The report unleashed a wave of public sentiment calling for more anti-smoking regulations to protect non-smokers from the dangers of second-hand smoke.
2 2 3 Prior to leaving office, President Bush was urged, but ultimately refused, to sign an executive order banning smoking in all federal buildings. 224 The tobacco industry fears such an order since, as the largest employer in the country, the federal government could serve as an example for a new wave of smoking regulations throughout the country. 225 President Clinton has not taken specific action because of the EPA report. There is no evidence that the report has dislodged the obstacles placed in Congress by the tobacco industry towards enacting federal smoking regulations. In fact, despite a renewed legislative push for more restrictions at the state and local level, EPA Director Carol Browner has "declined to endorse an explicit government ban on smoking.
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D. Conclusions
Despite yearly attempts to increase regulation of smoking, the legislative muscle of the tobacco industry has blocked Congress' attempts to pass any major piece of anti-smoking legislation introduced since the 1989 law banning smoking on virtually all domestic flights. It is unlikely that President Clinton will pursue a more aggressive antismoking agenda. While he was Governor, Arkansas remained one of a handful of states with little or no regulation in this area. Congress appears content to allow the individual states to determine their own no-smoking policies, based upon the needs of their citizens, even if that means a lack of uniformity in smoking regulations from state to state.
VI. ANALYSIS
A. Reaction to the French Law
The initial French reaction to the no-smoking law has been mixed. Although a recent poll indicated that 84% of the population and 66% of smokers approve of the new decree, 2 27 most people appear to be ignoring it. Some restaurant owners are refusing to go along with the new restrictions for fear it may hurt business, while others put their mandatory no-smoking sections in basements or near kitchens. 2 8 Government officials say that, despite the sharp penalties built into the law, police have been told to be lenient until people get used to the new restrictions. Although the French law will likely remain on the books, it is unclear whether the law itself will have any effect on curbing smoking. The new law is just one of three lines of attack being taken by the French Government to reduce this deadly habit. In addition to proposals banning advertising and increasing the price of cigarettes, the new law should help reduce cigarette consumption in France in the long run. Despite their aggressive three-pronged attack, the French Government should be patient. In 1964, when the United States government began its anti-smoking effort, 40% of its population were smokers, the same as in France today. After 28 years of smoking restrictions, price increases, and advertising regulations, the smoking rate was reduced to November 1, 1992 (LEXIS, Nexis Library, Omni File). Some French Cafe owners say they would rather pay the fine than throw out loyal customers who continue to smoke. Some angry owners even say brazenly, "[niothing will change." Id.
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With the exception of its national law, the French Government is embarking upon a course of attack similar to the one taken by the United States. Although progress will come, it is likely to be slow.
B. American No-Smoking Laws
The federal government appears willing to allow state and local governments to lead the battle against smoking in public places and in the workplace. All but two states have some restrictions on smoking in public places and hundreds of local ordinances regulate smoking, even in states without any restrictions.
2 3 1 Although the tobacco industry is aggressively fighting any restrictions on smoking at the local and state level, the trend is clearly towards more regulation and further restrictions of smoking in both public places and the workplace, especially in the wake of the EPA report on the dangers of second-hand smoke. The industry has chosen to fight new smoking regulations on the state level, lobbying for laws that preempt local attempts to impose more stringent rules.
2 2 Initial industry efforts have proven to be successful. At least nine states have passed "smokers' rights" laws, which attempt to protect the smoker by defining smoking as a civil right or preempting local ordinances that may be more stringent than those at the statewide level. 233 As more and more state legislatures consider laws imposing further restrictions on smoking, the industry will intensify its 230. Opderbeck, supra note 1, at 11. 231. Surgeon General's Report, supra note 55, at 570. 232. Kathleen Sylvester, Smoking Laws: After The Air War, GOVERNING, August 1991 at 24. Aside from the 45 states with some limitations on smoking in public places, at atleast 600 localities have also imposed regulations that are in many cases more stringent than those at the state level. Because it is virtually impossible for the tobacco industry to oppose every local smoking restriction, the industry has decided it is more realistic to lobby for state laws which include language that preempts local ordinances. Id. [Vol. 4:165 efforts to maintain the status quo and promises to do whatever it takes to protect the rights of the smoker from further erosion.
VII. CONCLUSION
The French Government has taken some drastic steps to try to reduce cigarette consumption. With one of Europe's highest smoking rates, at a cost of $11.4 billion a year, the government did not have a choice. The scope of the French law, affecting every public enclosed space and worksite in the country, is an important element in trying to change the traditional French custom of smoking. The nationwide law affects every French citizen, rather than those in a particular city or region. The new law, coupled with more advertising restrictions and price increases, should eventually produce a decrease in the number of smokers.
It took the United States 28 years to reduce its percentage of smokers from 40% to 26.5%. However, the United States never has, and probably never will, have a national no-smoking law as restrictive as the one in France. Although the United States has had price increases and advertising restrictions similar to those being offered in France, behavioral restrictions in public places and at work have been left to individual states and, thus, subsequently vary on a state by state basis. Despite this apparent inconsistency, the United States continues to win the war against smoking as evidenced by the decrease in consumption levels. Individual states have proved to be more innovative and aggressive in their regulation of smoking. Although the tobacco lobby continues to fight any new restrictions, their ability to stop legislation aimed at regulating smoking is severely diminished outside of Washington D.C. and the halls of Congress. The French may not like their national government telling them when and where they can smoke, but in the long run, resistance should wane. When it does, the French people may willingly snuff out one of their national symbols, thereby clearing the blue clouds of cigarette smoke that have so long been a tradition in the cafes of Paris. 
